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PREFACE

Nation states and provinces are rarely restructured. Usually military action
is required to change national boundaries and the results are confirmed by
diplomacy and treaty draftsman. Provincial or state boundaries may be altered
as a result of civil war or the demonstrable consent of the governed, but again,
this is a rare occurrence.

Municipal boundaries are much more malleable. The last decade has
seen more structural change in the Canadian municipal system, particularly in
Ontario, than in previous years. The corresponding functional reform to fit the
new structures has not been as radical or forthcoming.

Structural reform of municipal governments (popularly described as fewer
politicians) in Ontario was seen as a panacea to reduce costs and create
efficiencies.

The corresponding necessary functional reform did not occur despite
expectations created by the Who Does What Committee and the Golden Task
Force on the Greater Toronto Area. A measure of functional reform was
ultimately imposed by reducing transfer payments to municipalities from the
province, and simultaneously increasing the financial obligations of the
municipalities.

In order to accommodate local service realignment/provincial
downloading, local municipalities have distorted municipal boundaries by local
restructuring initiatives, or have been constrained by legislation which contribute
to dysfunctional municipal restructuring.

Historically, municipal restructurings were either consensual or developed
after broad political dialogue. Many of the recent political restructurings in
Ontario have been neither consensual nor broadly considered. The basis for




such restructurings is the unchallenged assertion are that fewer politicians and
bigger municipalities mean reduced costs and lower taxes.

CONSTITUTIONAL BACKGROUND

The Constitution Act, 1867 provides exclusive authority to the provinces to
make laws in relation to matters coming within the subject of municipal
institutions. (Section 92 (8)). There are four principles which apply to the
constitutional status of municipal governments in Canada:

) Municipal institutions lack constitutional status;

(i) Municipal institutions are creatures of the Provincial
Legislature and exist if provincial legislation so provides;

(@iif)  Municipal institutions have no independent autonomy and
their powers are subject to abolition or repeal by provincial
legislation;

(iv)  Municipal institutions may exercise only those powers which
are conferred upon them by statutes.

The Superior Court of Ontario has adopted the following words as
comment upon the lack of constitutional status for municipalities:

AThere are no Canadian local governments that are
politically autonomous in any meaningful sense. They
have no constitutional protection whatever against
provincial laws that change their structures, functions
and financial resources without their consent.*

Unlike Canadian provinces, American states have their own written
constitutions which codify certain legislative protections for municipalities. In this
sense, American municipalities are constitutionally protected by state
constitutions from arbitrarily imposed restructurings by the state.

Generally the state constitutions establish a county system which is state-
wide. Local municipalities are separately established, either at the direct
solicitation or by the free consent of the people who compose them. They are
entities which are independent of the State Legislature and, therefore, much
more difficult for the state to restructure without their consent.

Corporation of the Borough of East York et al. and the Attorney General for
Ontario (1997), 34 O.R. (3") 789 at 798 per Borins J.




In conjunction with the lack of constitutional status for municipalities, it is
worth observing that economic or property rights of individuals do not have any
status in Canada under the Charter of Rights which was adopted in 1982. The
Charter does not guarantee the protection of property rights through due
process. Section 7 of the Charter confers a right to Alife, liberty and security of
the person( and a right not to be deprived of life, liberty and security of the
person except in accordance with principles of fundamental justice@. This right
does not extend to or include, property and does not guarantee due process for a
determination of rights and obligations respecting economic interests.

This is to be contrasted with the Constitution of the United States which
provides that no person Ashall be deprived of life, liberty or property without due
process of lawf. The Supreme Court of Canada has held that Section 7 does not
apply to corporations, because liberty does not include corporate activity nor
does liberty include the right to do business. In other words, the Charter does
not provide protection for or due process to corporate economic interests which
may be substantially affected by provincial legislative restructuring of municipal
activity.

HISTORICAL BACKGROUND

Consensual organization and expansion is a hallmark of municipal
restructuring in the United States. In 1854, Philadelphia was enlarged by the
merger of an entire county and all of its municipalities. After vigorous public
debate and widespread support, the form of merger was similar to the recent
merger of the Metropolitan Toronto government and the six lower tier
municipalities, it was followed by what one historian called Aa century of
weakness and corruption@.2

In 1898, 15 cities and 11 villages in five counties were merged to form the
City of New York after a referendum which approved (albeit, by a narrow margin)
of the merger. The restructuring proponents in the suburbs sought access to the
rich assessment base of Manhattan as means to finance increased service
delivery in places like Brooklyn and Queens.

During the early part of the 20" Century, many American cities expanded
consensually, as was the experience in Canada. However, since 1910, no
solvent American municipality has been forced against its will to lose its
incorporated status and to join another municipality. 3

The Private City: Philadelphia in Three Periods of its Growth, Sam Bass Warner
Jr., page 102 (Philadelphia: University of Pennsylvania Press, 1968).

Andrew Sancton, AMerger Mania: The Assault on Local Governmentf, page 31.




Restructuring activity in Canada in the first half of the 20™ century was
relatively limited. In Ontario, the Municipal Act established the Ontario Municipal
Board as a mechanism to facilitate municipal restructuring. The Ontario
Municipal Board was authorized, upon the application of a local municipality, to
consider whether or not annexation of adjacent municipalities or territory, or
amalgamation with other municipalities was expedient, but only after holding a
public hearing for the purpose of inquiring into the merits of the application, and
hearing any objections that any person desired to bring to the attention of the
Board. * Most municipal expansion was undertaken by annexation to
accommodate expanded urban development.

In the second half of the 20th century, post World War Il (AWWII(), two of
the articles of faith professed by the Provincial Government in Ontario were the
need to modernize local government and the faith in big government. The
Provincial legislators embraced the big is better philosophy and sought to deliver
the benefits of this philosophy to their municipal counterparts. The resort to the
Legislature as the vehicle for restructuring reflected, in part, frustration with the
apparent small mindedness of local politicians.

The first major restructuring in the Province of Ontario (post WWII) was
the creation in 1953 of the Municipality of Metropolitan Toronto. As a result of
this restructuring, the City of Toronto, four towns, three villages, and five
townships were joined together as the original components of the Metropolitan
upper tier government. This was North America:s first upper tier multi-functional
government. In 1963, the report of the Royal Commission on Metropolitan
Toronto recommended that the 13 lower tier units be consolidated into four. On
January 1, 1967, the Provincial Government consolidated the lower tier
governments in Metro Toronto into five units being the City of Toronto, the City of
Etobicoke, the City of York, the City of North York, the Borough of East York, and
the City of Scarborough. The upper tier Metropolitan government continued to
deliver services such as welfare, social housing and policing.

Premier John Robarts and the all powerful Darcey McKeough, Minister of
Municipal Affairs and Housing, further advanced the philosophy that bigger was
better during this period. The concept of regional governments with an urban
centre was developed in the late 1960's and implemented legislatively thereafter.

In 1968, Darcey McKeough said in the Legislature:

AThis is an historic time for local government in
Ontario. This Province is embarking on a program
which will recast and reform our entire municipal
system in a way more fundamental than any ever
attempted since the present system was organized.

Municipal Act, R.S.0. 1990, c. M. 45, as amended, sections 14(2), (4).




Indeed, | think that future observers will look back and
say that Local Government in Ontario was established
in 1849 and reestablished in 1968.0

The initial focus was two-fold: municipal consolidation at the lower tier
level and the establishment of upper tier governments with an urban focus in a
regional setting. The upper tier government would be responsible for generic
services like policing, garbage collection and welfare. The urban assessment
base was drawn upon to finance service delivery throughout the region.

The original policy conceived of the new upper tier regional governments
as having paramount or complete jurisdiction in certain matters including property
assessment (Ato ensure uniformity of the tax base, assessment can be
administered most effectively when covering a large number of propertiesg).” By
1970 the assessment function had been usurped by the province.

The initial focus of the government was to establish regional government
on a problem area priority basis: Niagara Region, Ottawa-Carleton and Metro
Toronto.

Regional government structures were ultimately imposed by legislation
upon 10 areas (Durham, Haldimand-Norfolk, Halton, Hamilton-Wentworth,
Niagara, Ottawa-Carleton, Peel, Sudbury, Waterloo, and York).

Each regional government was established by legislation. The borders
were, in many cases, departures from preexisting county boundaries.
Nonetheless, most (but not all) of the lower tier amalgamations which were part
of the process of creating original governments involved the merger of rural
townships and towns or villages. The larger urban centres tended to remain
intact.

For instance, the Town of Niagara-on-the-Lake in the Region of Niagara
was created by the amalgamation of the old Town of Niagara-on-the-Lake, the
rural agricultural Township of Niagara, the hamlet of St. David-s, the police village
of Queenston, and the village of Virgil. Nonetheless, St. Catharine:s, Niagara
Falls, Welland, Thorold and various other existing urban centres in the Niagara
Region continued to exist.

The march to regional government was highly contentious. It was
ultimately stopped by a revolt within the Progressive Conservative caucus which
contributed to the departure of Darcey McKeough from Ontario politics.

Statement by Darcey McKeough in the Legislature of Ontario, December 2,
1968.




RESTRUCTURING LOGIC

A favourite argument to restructure municipalities (ie. elimination of many
local municipalities and upper tier governments) is that mega cities ensure
economic success by streamlining economic development agencies and
processes that currently frustrate growth and expansion. This argument is made
notwithstanding the success of various unrestructured cities such as Sydney
Australia ( 3 million people, 30 municipalities) or Seattle (3 million people, 88
municipalities).

The financial consequences of restructuring are frequently considered in
the context of relative wealth of individual municipal assessment bases and the
tax consequences to the local ratepayer. Urban centres may argue for the
annexation of rural or suburban communities in order to garner taxes to fund the
urban services enjoyed by the rural or suburban residents, as a principle of
fairness.

Suburban or rural communities may resist annexation to avoid
responsibility for the indebtedness of the high spending urban government.
Consolidationists argue that megacities are necessary to ensure efficient delivery
of a standard level of services. Opponents will argue that alternative forms of
service delivery (eg. single purpose bodies and inter-municipal servicing
agreements) work more efficiently without the need to restructure entire
governments.

The upper tier government or service board favoured in the 1960's in
Ontario, Quebec and British Columbia provided a vehicle for compromise:
allowing local municipalities to retain some local control and autonomy.

The presumption that bigger is better was not universally adopted in
Canada. The underlying economic theory behind most municipal restructurings
asserted that service delivery would be more efficient (therefore cheaper) and
residential taxes would be held constant or reduced, given the enlarged
assessment base. The implicit assumption has been that the level of services
would stay constant or improve.

The United Kingdom in the same period was reviewing local government
operations. The Report of the Royal Commission on Local Government in
England questioned the benefits of restructuring smaller local governments into
larger government bodies. The authors observed that size cannot be proved
statistically to have a very important effect on performance:

AAN . . . important problem is that of finding a
satisfactory measure of performance. All three of the
studies undertaken for us by outside bodies try to
solve this problem, by one means or another; but it




remains very hard indeed to quantify the various
facets of each service for it to distinguish >good: from
>barely adequate: or >bad:=. We realize, too, that
>quality: of service cannot be isolated from the
environment in which the service is provided. Local
authorities vary enormously in their problems and the
conditions in which they have to work. Studies
attempted to take this into account, but very serious
problems of measurement remain.®

At a much later date, the Golden Task Force created by the Provincial
Government in 1995 reported to the Provincial Government in Ontario:

AThe cost of delivering services does not always fall
as the amount of service increases. In fact,
amalgamation can create diseconomics of scale.
Moreover, the savings in eliminating administrative
duplications can be offset by the upward migration of
wages and service standards that often occur when
different wage and service structures are combined.’

During the 1960's, there were other significant restructuring activities in
Canada; some of which are briefly referenced herein.

City of Laval

The most comprehensive municipal merger in North America, since the
City of New York was created, took place in 1965 on the lle Jesus, just north of
Montreal, when 14 municipalities were merged to form the new suburban City of
Laval. This was a substantive amalgamation of territories which had grown from
a population of 35,000 in 1951 to 170,000 by 1964. The anticipated growth in
population (projected to 500,000 by 1981 but in fact was only 330,000 by 1996),
and anticipated land use benefits (achieved ultimately by provincial, not
municipal legislation, in the Agricultural Land Preservation Act) were primary
arguments for the benefits of the large size.

United Kingdom, Royal Commission on Local Government in England, Report
(London: Her Majesty-s Stationary Office, 1969), page 58, as cited by Andrew
Sancton, op. cit.

Task Force on the Future of the Greater Toronto Area: Report of the GTA Task
Force, p. 212.




City of Montreal

More significant was the 1970 creation of the Montreal Urban Community
(AMUCH), a two tier structure that covered Montreal Island. 30 municipalities
were incorporated into an indirect representation structure which channeled
suburban revenue into the control city to help pay for the coset of the subway
system and policing. Similar regional communities were created in Quebec City
and Hull Gatineau (Outauais).

City of Winnipeg

The Winnipeg experiment was an anomaly in its time, but a precursor of
things to come in the 1990's.

On January 1,1972 the Unicity legislation came into effect in Manitoba
replacing a two-tier system of government comprised of Greater Winnipeg and
12 lower tier municipalities with one large single city. The original impetus was to
facilitate development in the city core. The White Paper commissioned by the
Provincial Government at that time directly linked fragmented government
structures and the absence of economic development in the central business
core. In fact, following the creation of Unicity, suburban development increased
and the urban core has been largely bypassed.

Over time, the large Unicity government has been reduced from 51
councilors to 15. The community committees and residents: advisory groups
established to ensure protection of local neighbourhoods and communities, have
been abolished.

Recent Restructuring Developments

Prior to the 1990's there were a diversity of responses and tools relied
upon to accommodate metropolitan growth. The most comprehensive reforms -
other than the Winnipeg Unicity - occurred in central Canada.

The era of big government is better never came to pass in many provincial
jurisdictions. Manitoba and Saskatchewan have rejected proposals for rural
amalgamation. The preferred method of adjustment appears to be annexation
based on consensus. The megacity solution for Edmonton has been rejected by
the Alberta Capital Region Review. Notwithstanding British Columbia:s draft
community charter, it appears that British Columbia continues as before requiring
local consent as a prerequisite to municipal boundary restructuring. The regional
district system, in part because of its flexibility, appears to have been quite
workable.




Nova Scotia proceeded in 1995 with the restructuring and creation of the
Halifax Regional Municipality (AHRM@). The municipality is larger than Prince
Edward Island, having absorbed not only urban areas like Dartmouth and
Bedford but also large tracks of rural land in Halifax county. In recognition that
the HRM boundaries encompassed several historically distinct communities,
Nova Scotia created six community councils to provide locally directed control on
certain matters of land use planning.

Most recently, Quebec unilaterally incorporated 28 municipalities into the
new City of Montreal and eliminated the Montreal Urban Community: an
astounding restructuring of numerous communities into a new Megacity. Eight
municipalities on the south shore were also merged to form the restructured City
of Longueuil.

Ontario

The recent restructuring activity in Ontario is without historical antecedent,
nor was it predictable. Many observers suggest that it was offered up by
government officials as a mechanism to radically transform the traditional
provincial transfer Apartners( in the areas of health, education and local
governance. In the realm of municipal affairs, the traditional anti-Toronto bias of
the Provincial Government and the flawed notion that fewer politicians means
less government helped to define the agenda.

The municipal restructuring agenda was never part of the Common Sense
Revolution put forward by the Conservative Party which swept to power in 1995.
Former Premier Michael Harris speaking in the autumn of 1994, prior to the
election of his government in 1995, said:

AThere is no cost to a community to maintain its name
and identity. Why destroy our roots and pride? |
disagree with restructuring because it believes bigger
is better. Services always cost more in larger
communities. The issue is to find out how to
distribute services fairly and equitably without
duplicating services.{

In 1994, there were 815 municipalities by the Province of Ontario.

The complex agenda of the new Provincial Government elected in 1995
included:

@) Property assessment reform which in turn created the new agenda
of property tax reform (tax ratios, tax caps and clawbacks and
frozen tax listings);




(b)

(©)

Local service realignment which in turn led to provincial
downloading to municipalities of responsibility for social housing,
transportation, welfare, and ambulances etc. to municipalities;

The provincial assumption of the education property tax which in
turn led to the denuding of local school boards.

This led to confusing and difficult relations between the municipalities and the
province. It also compounded the problems arising from municipal
restructurings.

The major elements of the recent municipal restructuring program in

Ontario were:

1. Savings and Restructuring Act, 1996 established two new
mechanisms to restructure local municipalities without political
debates or review on the merits by the Ontario Municipal Board.

2. City of Toronto Act, 1997. The Megacity legislation which
eliminated the upper tier government and merged the five lower tier
governments.

3. Fewer Politicians Act, 1999. On January 1, 2001, the
Ontario Legislature established new single tier amalgamated
municipalities in Hamilton, Ottawa and Sudbury. The regional
government of Haldimand-Norfolk was dismantled and two
separate simple tier cities created. Each restructuring was based
on reports prepared by Aspecial advisers{ within 60 days of their
appointment. This legislation also reduced the number of elected
councillors in the City of Toronto.

The Restructuring Flash News website maintained by the Ministry of
Municipal Affairs and Housing notes AStatistical Highlights of July, 2002" as

follows:

« current number of municipalities in Ontario: 447

. total number of municipal restructuring orders signed to implement
Municipal Act proposals: 156

. total number of municipalities reduced since July, 1996 through Municipal
Act proposals and specific provincial legislation: 368

. total number of municipal council positions reduced since July, 1996
through municipal act proposals and specific provincial legislation: 1,783

10




CITY OF TORONTO ACT, 1997

As a precursor to the megacity announcement, the Provincial Government
commissioned KPMG to study the financial implications of the Toronto Megacity
merger. Upon releasing the study, the Minister of Municipal Affairs and Housing
announced:

Alt showed that over the first three years of its
existence, a unified City of Toronto would save
$865,000,000, then $300,000,000 annually from then
on.@

In order to accomplish the merger, the province established an unelected
financial advisory board and an unelected transition team to shepherd the
transformation of six municipalities into one and the elimination of the upper tier
metro level of government.

Scarborough, East York and a citizen=s coalition applied to the Superior
Court of Ontario to challenge the City of Toronto Act which created the megacity
on constitutional and statutory grounds.®

There were two grounds of challenge. Firstly, it was asserted that the Act
violated certain rights guaranteed in the Canadian Charter of Rights and
Freedom in that the creation of the new city infringed or denied freedom of
expression and association of the inhabitants, and the right of the citizens to
equal protection and equal benefit of the law.

The general theme of their submission was that the government failed to
meaningful consult or listen to the people in proceeding with the megacity
legislation and that the Provincial Government had ignored the results of
referenda conducted by the municipalities which indicated that a significant
majority of the inhabitants who voted were opposed to the megacity legislation.

The second ground of the court challenge alleged that in creating the two
unelected bodies (the financial advisory board and the transition team), the
Provincial Legislature had disregarded the local democratic autonomy of the local
municipalities and exceeded the powers conferred on the province by section
92(8) of the Constitution Act, 1867 to enact laws in relation to municipal
institutions. Again, a major focus of the attack by the municipalities was the
alleged failure of the Provincial Government to consult with the municipalities and
the inhabitants and the extent of the powers conferred upon the unelected

Re Corporation of the Borough of East York et al. and the Attorney General for
Ontario (1997), 34 O.R. (3d) 789.
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financial advisory board and transition team which would normally have been
exercised by members of an elected council of a local government.

The Court observed and found as a matter of fact that:

A. .. Bill 103 [the new City of Toronto megacity bill]
simply appeared on the government:s legislative
agenda with little or no public notice and without any
attempt to enter into any meaningful consultation with
those people who would be most affected by it - the
more than 2,000,000 inhabitants of Metropolitan
Toronto.{

In conclusion, the Court acknowledged the reality of the concerns
expressed by the local municipalities and the citizens. It described how the
actions of the Provincial Legislature were in violation of the principle of local self
control and a reversion to an older type of paternal or autocratic rule. The Court
wrote:

Aln my view, the applicants- real complaints are that
the government did not engage in meaningful
consultation with the inhabitants of the six
municipalities before it introduced Bill 103, and that it
ignored the results of the referenda which opposed
the creation of the megacity, by taking the Bill to Final
Reading. These complaints were supported by the
evidence. It may be that the government displayed
mega chutzpah in proceeding as it did, and in
believing that the inhabitants of Metro Toronto would
submit to the imposition of the megacity without being
given an opportunity to have a real say in how they
were to live and be governed. However, the question
for the Court is not the government:s political posture,
but rather its legal and constitutional authority to
proceed as it did. In any event, the Charter does not
guarantee an individual the right to live his or her life
free from government chutzpah or imperiousness.’

The vaunted savings from megacity restructurings have failed to
materialize. The functional reform (local service realignment or disentanglement)
turned out not to be revenue neutral. There is upward pressure on taxes and
downward pressure on the level and quality of services. Toronto:s
discriminatory tax rates continue to discourage investment and growth.

o Re Corporation of the Borough of East York et al. and the Attorney General for

Ontario, op. cit. Page 804.
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The overall assessment growth in Toronto is flat, at 0.29 per cent, based
on City of Toronto=s 2002 budget figures. This compares unfavourably with the
neighbouring regions which are enjoying significant growth (Peel at 3.63 per
cent; Halton at 2.5 per cent; and York at 4.1 per cent).

Notwithstanding the recent 5% cap on tax increases (2001 and future)
following the 2.4% cap (1998-2000), budgetary demands in Toronto continue to
outstrip revenue growth. Toronto continues to wrestle with unavoidable cost
increases. For 2003, these include:

(@  $90-100 million in wage settlement and increased compensation
costs - in part as a result of restructuring;

(b) $50-60 million in operating losses for the Toronto Transit
Commission - the province has downloaded virtually all funding
obligations for local transit to the municipalities;

(c) $38-40 million increased cost of waste disposal required to ship
waste to Michigan due to the closure of the Keele Valley Landfill
site.

The megacity savings forecast have not materialized.

The residential tax burden continues to escalate. The Megacity
experiment has proved to be a costly exercise with few proven benefits.

The restructuring of Toronto was not completed with the City of Toronto
Act, 1997. In 1999 the provincial government established the Greater Toronto
Services Board (AGTSB() which is a region wide coordinating body with
representatives from Toronto and 29 other Greater Toronto Area municipalities.
The GTSB has no direct taxation authority nor does it have direct control over
significant governmental activity other than Go Transit. It is potentially an upper
tier level of government. It raises interesting questions about the sharing of
services and sharing of the assessment bases within the region. Toronto alleged
that it was funding a disproportionate share of regional services such as welfare
and social housing without access to a regional assessment base to support
these services. In other words, the functional responsibilities did not fit the
structural format of the new municipality.

The Provincial Government then cobbled together, by regulation,
mechanisms to ensure same cost sharing between the suburban A905" belt and
the urban A416" city. There has been no public debt in this patchwork
composition nor has there been a public vision put forward by the Provincial
Government. There is limited accountability by either municipal politicians or
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provincial politicians, rather a system of regulatory checks and balances derived
by civil servants and inexplicable to the public.°

SAVINGS AND RESTRUCTURING ACT, 1996

This legislation amended the Municipal Act in Ontario to provide a process
to facilitate large and significant restructurings Ain a timely and efficient
manner@.’’ The traditional mechanism for locally driven restructuring proposals,
an Ontario Municipal Board hearing was set aside. As we will see, this gave free
rein to the more grandiose ambitions of some local politicians, particularly in
Northern Ontario. The majority of municipal restructurings in Ontario (156 to
date) have been accomplished by this legislation.

The amendments to the Municipal Act introduced two vehicles for
restructuring:

Q) Local municipalities could prepare and submit a restructuring
proposal to the Minister for implementation by Ministerial
order.

(2)  The Minister could appoint a commissioner to develop a
restructuring proposal to be implemented by order of the
commissioner.

In both cases there was an obligation to hold one public meeting.

A local restructuring proposal (option 1 above) must be approved by a
Adouble majority@ which is defined as,

AA majority of the group with more than half of the
electors in all the local municipalities and local bodies
in the groupg. *2

There was no such requirement for local approval of a Commissioner-s
restructuring proposal (option 2 above).

10 O/Reg 75/02 under the Ontario Disability Support Program Act.

O/Reg 76/02 under the Ontario Works Act.
O/Reg 450/01 under the Social Housing Reform Act.
O/Reg 517/01 under the Go Transit Act.

1 Municipal Act, R.S.0. 1990, c. M.45, as amended, section 25.1(a).

12 Ontario Regulation 216/98, section 1(3).
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In neither case was there a requirement for approval of the restructuring
proposal by the Provincial Government or the Minister.

The proponent of the restructuring proposal was obliged to consider
certain ministerial restructuring principles. The restructuring principles appear in
different iterations but generally include some or all of the following:

(@) Less government (fewer politicians);

(b) Effective representation system;

(c) Best value for taxpayers dollars;

(d)  Ability to provide municipal services from municipal resources;

(e) Supportive environment for job creation, investment and economic
growth;

) Less bureaucracy.

Significantly, the proponent of the restructuring proposal was not required
to adhere to, or incorporate those principles into the proposal.

The Minister of Municipal Affairs and Housing was quite explicit in his
exhortations to restructure:

AYou really have two choices when it comes to
restructuring: one is do it yourself - develop your own
restructuring with majority support of the
municipalities affected . . .

The other is to have it done to you by a local
restructuring commissioner. If the commission is
appointed, it will develop and implement its own
proposal and you will pay for it.g*3

Neither process included any independent review of the restructuring
proposal on the merits. The Minister was bound to implement any local
restructuring proposal he received so long as it had the prescribed degree of
support (i.e. a double majority).

13 The Honourable Al Leach, the Minister of Municipal Affairs and Housing, May 3,

1996: Speech to Northwestern Ontario Municipal Association.
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The Commission could implement its proposal by its own order without
even submitting it to the Minister for approval by a double majority.

Without recourse to the Minister for a sober second thought or inquiry into
the merits of a restructuring proposal, citizens turned to the courts for a remedy.
The Ontario Superior Court interpreted its jurisdiction very narrowly in these and
similar restructuring matters:

AThe court:s role is very limited in these cases. The
court has no power to inquire into the rights and
wrongs of hospital restructuring laws or policies, the
wisdom or folly of decisions to close particular
hospitals, or decisions to direct particular hospital
governance structures. It is not for the court to agree
or disagree with the decision of the Commission. The
law provides no right of appeal from the Commission
to the court. The court has no power to review the
merits of the Commission:s decisions. The only role
of the court is to decide whether the Commission
acted according to law in arriving at its decision.g**

The legislative authority of the provincial government to create new
municipalities was delegated to local municipalities and unelected
commissioners.

The same disregard for public debate and public review was evidenced in
the Fewer Politicians Act, 1999. The Act empowered the Minister to make
regulations controlling or limiting the authority of a particular municipality, and
prohibiting certain exercises of power by a municipality. In an astounding
development, the Minister was given the power to enact regulations which
conflicted with legislation. The Act provides that:

Aln the event of a conflict between a regulation made
under this Act and a provision of this Act or another
Act or a regulation made under another Act, the
regulation made in this Act prevails.f*

This new restructuring process was a radical departure from the historic
process of public hearings into the merits of a proposal with an opportunity for all
parties to be heard and cross-examined. The local restructurings were driven, in

14 Pembroke Civic Hospital v. Ontario (Health Services Restructuring Commission),

[1997] O.J. No. 3142, para 4.

15 Fewer Politicians Act, 1999 S.O. c. 14, section 37(2).
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part, by pressure from the provincial government as a mechanism to address
provincial downloading.

Case Study Number One: Greenstone

The new municipality of Greenstone is located in Northwestern Ontario. It
is 100 miles long and 12 miles wide with a population of 6,000 persons. It
includes the population from four small towns. (Beardmore, Longlac, Nakina,
and Geraldton). It has two satellite population centres (Nakina and Cavamat)
which are not attached to the main body of the town.

The prime mover in the process was the Town of Geraldton. In 1997 the
local municipalities led by Geraldton, conducted a study and presented a
restructuring proposal to the Minister which included an upper tier government.
The new upper tier municipality was to be known as the District of Grand. It was
not approved on the technical ground that this would create more government
not less. The Minister, at the request of Geraldton, there upon appointed a
commissioner to develop a restructuring proposal.

The Commissioner:s terms of reference mandated that he develop a
restructuring proposal (he had no alternative) within 60 days.

It is important to appreciate that Geraldton had been endeavouring for
over 20 years to restructure its boundaries by annexing adjacent unorganized
townships. Historically, annexation could only be accomplished by provincial
legislation (in rare circumstances) or a hearing on the merits before the Ontario
Municipal Board. It failed three times at the Ontario Municipal Board. In the last
round, the Municipal Board described its statutory Ainquiring into the meritsf as
follows:

AA number of key questions are at the heart of the
request to this Board by the Town of Geraldton
seeking an approval to allow it to annex a total of
seven townships surrounding the existing boundaries
of the municipality. Is there a need for annexation?
What constitutes a community? What is a
reasonable: level of services to residents? What is
the impact of annexation on individuals and
corporations, financially and otherwise? It is
appropriate for a municipality to seek to increase its
assessment base by annexing large tracts of land
through which runs a pipeline? What does it do to
mining exploration activities by junior companies?
How does this annexation impact on First Nations in
the area, and on their own pursuits for more land? In
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the same vein, does it contravene the terms of
agreements between the Province and First Nations
as to their rights, current and future?(

The Board decided that any inquiry with respect to a restructuring
proposal must be considered as a balancing act between the interests of the
various parties, and the evidence must be weighed with the help of three Afiltersf:
the greater common good, common sense and fairness.

The subsequent Greenstone restructuring proposal considered by the
Commissioner in 1997 was driven by the opportunity to incorporate significant
amounts of pipeline assessment into the new municipal boundaries. It is worth
noting that not only is the pipeline a rich assessment target, but it has no
requirement for municipal services.

The Ontario Municipal Board had previously commented (in 1994) on
Geraldton=s motivation:

AThe question of the assessment generated by the
inclusion of a significant portion of the TransCanada
Pipelines was raised and warrants some
consideration by the Board. If only to reaffirm what
other panels of this Board have said on the matter,
this Board wants to make clear that it would not
support an annexation that would be based solely on
the financial benefit to the Town of bringing in
pipeline-related assessment. There is no doubt that
there is a natural tendency on the part of some
northern communities where business or commercial
assessment is limited and often very difficult to
increase, to look at pipeline assessment as some kind
of providential manna.@

The 1997 inter-municipal working group that developed the failed District
of Grand local restructuring proposal assumed as a matter of fact the
assessment benefits of boundary extension. They wrote:

AThe predominant source of savings from these
restructuring options derives from increased
assessment that would result from enlarging the four
municipalities. It is estimated that pipeline
assessment within the four municipalities would
increase by approximately 6.7 times. This would
have the effect of increasing the total assessment of
the four municipalities combined by approximately
121%. These estimates do not take into account the
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additional assessment associated with compressor
stations as a result of upgrading these facilities for
cogeneration.

Taxes from pipeline assessment currently provides
about 77% of total own-purposes tax revenue of
Beardmore, 25% of total own-purposes tax revenue of
Geraldton, 2% of total own-purposes tax revenue of
Longlac and no tax revenues for Nakina. Pipeline
assessment currently generates 24% of the combined
tax revenues of all four municipalities. Following
restructuring, all other things being equal, that
proportion would rise to 63%.

While it is difficult to project savings from shared
services, the scale of these savings would not be of
the magnitude of those generated through expanding
the boundaries of the four municipalities to capture
new assessment.(

The Commissioner who developed the Greenstone restructuring proposal
in 1997 said:

AThe assessment of the pipelines is a natural
temptation to all municipalities to enlarge their
boundaries to capture that assessment and thereby
increase tax revenues - particularly at a time when
many municipalities are facing increased
responsibilities. TransCanada Pipelines will do all it
can to resist municipal expansion [which is without
planning merit or without the support of the local
community] which it interprets simply as a Atax grab.
On the other hand, municipalities have an obligation
to their residents to manage the municipality in the
best way they can and they would be remiss if they
did not consider all opportunities for enlarging their
assessment base.(

The Final Order of the Commissioner acceded to the greed of the local
municipalities and incorporated significant amounts of pipeline assessment into
Greenstone.

Upon an Application for Judicial Review of the restructuring order made by

the Commissioner, the Court reviewed the affidavit evidence of Enid Slack and
then concluded:
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Aln my view, the Commission acted without any
evidence upon which to base its annexation order. It
had no financial analysis or report that would in any
way give credence to the annexation order.

The Commission viewed this as a Awindow of
opportunity(@ to order the annexation that the OMB had
consistently referred to as a Atax grab@ because it did
not qualify under the Athree filter test(.

In my view, the Final Proposal is deceptive. It claims
to adhere to the Athree filtersfi of the OMB but then
turns about and comes to the opposite result on the
same set of facts.

In my view, the Commissioner lost jurisdiction and
credibility when he closed his eyes to a Atax grab@ and
then opened his eyes to a Awindow of opportunity(@
and on the same facts, saw the basis for annexation.(

The Court also found there was a reasonable apprehension of bias
regarding the Commission:

Alt is difficult to ascertain whether the Commissioner
was a willing or an unwilling captive of MMAH but it
makes no difference. Either way, the perception of an
informed spectator had to be that the Commissioner
was simply doing the bidding of MMAH and doing it
on a fast track.('®

The Divisional Court quashed the Final Order of the Restructuring
Commissioner.

However, on appeal to the Court of Appeal, the panel of judges said the
issue to be determined was the scope of the courts supervisory jurisdiction to
review the Commissioner:s order: the issue was not the merits of the
restructuring proposal.

ASuch a review does not encompass a consideration
of the merits of the restructuring proposal, or
agreement or disagreement with it. Regrettably,

16 TransCanada Pipelines Limited v. Greenstone Restructuring Commission et al.,

Ontario Court of Justice, Divisional Court, December 31, 1997.
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O:Driscoll J. strayed from the narrow path of the
review. . .0.1"

The Court of Appeal restored the Greenstone Restructuring Order and
leave to appeal to the Supreme Court of Canada was refused.

Ultimately, the Provincial Government enacted the statutorily required tax
ratio regulation for the previously unorganized townships which restricted the tax
increase on the pipeline assessment to an amount within the statutory permitted
tax range. The tax burden on the residents of the previous four municipalities
skyrocketed in order to fund the expanded service delivery obligations. The
municipal restructuring of the four towns is now commonly considered by local
officials to be an expensive mistake, notwithstanding in excess of $3 million in
provincial grants to assist in the restructuring.

Case Study Number Two: Black River-Matheson

The Municipality of Black River-Matheson is located in Northeastern
Ontario.

Its permanent population was 3,000 people in 1996 before restructuring
and 3,006 after restructuring. Black River-Matheson was approximately 450
square miles before restructuring and approximately 900 square miles after
restructuring.

The Town of Iroquois Falls is immediately north of Black River-Matheson.
It has a population of approximately 5,800 people in 250 square miles.

The two towns share a common border on the northern boundary of Black
River-Matheson.

In November of 1996, each town enacted a by-law supporting a local
restructuring proposal to be put to the Minister of Municipal Affairs and Housing
by Black River-Matheson. The Minister issued the restructuring Order on
December 27, 1996. The order contained two elements:

1. A swap of a vacant tract of farm land (of about one-quarter mile by
one-quarter mile in size) on the northern boundary, from Iroquois
Falls to Black River-Matheson.

2. The annexation of 13 unorganized townships to the east extending
to the Quebec border.

1 TransCanada Pipelines Limited v. Greenstone Restructuring Commission et al.,

and the Ministry of Municipal Affairs and Housing et al., (1999) OR (3rd)
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During the previous summer, the two town councils had discussed how
they could use the Adouble majority@ provisions of the restructuring legislation to
their mutual advantage. These discussions led to the secret proposal to swap
land between the two municipalities to establish a double majority.

The swap was designed to facilitate the creation of a double majority and
circumvent any requirement for the consent of the residents of the unorganized
townships and their expression of consent by meaningful vote. The approval of
the restructuring proposal by the double majority of Iroquois Falls and Black
River-Matheson would eliminate the levy impact of a vote by the residents of the
unorganized territory.

On July 25, 1996, the two town councils held a secret meeting in a motel,
without public notice. They agreed to use the Adouble majority@ technique for
their mutual benefit. The agenda stated:

AProposal: The Town of Iroquois Falls has proposed
that to facilitate restructuring the Township of Black
River-Matheson turn over to Iroquois Falls the small
portion of Walker Township that is in the Black River-
Matheson boundary. By swapping a piece of
adjoining property, both Iroquois Falls and Black
River-Matheson can pick up very desirable
unorganized townships.@

The Avery desirable unorganized townships( were desirable because of
their assessment base. In the case of Iroquois Falls, there was, to the north,
significant pipeline assessment and a pulp and paper mill. In the case of Black
River-Matheson there was, to the east, two operating gold mines, neither of
which required any municipal services. In both cases the industrial enterprises
faced substantial tax increases in the order of 15,000 per cent.

A draft proposal was prepared by Black River-Matheson whereby it would
acquire the 13 unorganized townships (wherein was located the two assessment
rich gold mines) plus the separate small tract of vacant land on the border with
Iroquois Falls. The proposal was discussed with the Ministry of Municipal Affairs
and Housing.

The residents of the unorganized territory were not informed of the
restructurin% proposal until an open house was convened later that year on
October 16™. Their taxes would increase to urban levels, yet they would not
receive the same level of municipal services as the existing residents of Black
River-Matheson.

The restructuring proposal was approved by the Black River-Matheson
council on November 4™ and submitted to the Minister.
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The local residents of the unorganized territories wrote directly to the
Minister on November 23", requesting that he withhold any decision until he had
an opportunity to review their brief. They alleged the municipal council had acted
in bad faith. It was never determined whether or not he had read or considered
the brief.

On December 27, 1996, the Minister issued the restructuring order. On
January 23, 1997, the Minister responded to the letter from the residents of the
unorganized territories:

APursuant to section 25.2 subsection (4), | am
obligated by law to implement the restructuring
proposal which | receive. Accordingly, on December
27, 1996, | signed an Order to implement the
Restructuring Proposal as submitted.@

The local cottagers and the two gold mines applied to the Superior Court
to quash the municipal by-laws which approved the restructuring proposal and to
guash the restructuring Order issued by the Minister.

Both Black River-Matheson and Iroquois Falls admitted the existence of a
gentleman:s agreement to give mutual support to each others: restructuring
proposal so as to use the swap of lands as the means to achieve a double
majority.

Had Black River-Matheson proceeded with a simple annexation of the
unorganized townships, it would have needed the support of the electors in the
unorganized townships. That support would not have been forthcoming. Black
River-Matheson avoided the need to consult with the electors in the unorganized
townships or to gain their support for the proposal because the proposed
annexation of the unorganized townships was coupled with a totally unrelated
transaction, the Aland swap(@ with Iroquois Falls.

The former Chief Administrator of Iroquois Falls was quite candid:
AQ. ... And Itake it that when you were told about
the double majority it was explained that it
would therefore be convenient for Black River-
Matheson and Iroquois Falls to do a
partnership arrangement?
A. Yes. Itwas.

Q. And that that had the advantage of allowing for
a potential annexation without having the need
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for a successful vote in the unorganized
territories.

Yes, that:s right.

And so, if | understand the way it was
explained, the benefit for Black River-
Matheson would have been that Black River-
Matheson could expand to the east of Black
River-Matheson into unorganized territory with
an annexation as long as they included a swap
of land with Iroquois Falls?

Right.

And because of the way the voting system
would work effectively Iroquois Falls
consentBthe councils consent, that is . . .

Right.

... and the councils consent from Black River-
Matheson . . .

Right.

. would eliminate the need to even worry
much about the . . .

We had two votes . . .
.. . people that lived there.
. .. to the unorganized areas, one.

Right. So a two to one, the unorganized
territories lose.

That-s apparently what the legislation says.

Okay, and in the case of Iroquois Falls the
same principle would apply. There:=s a swap of
land between Iroquois Falls and Black River-
Matheson and you have the option of annexing
surrounding territories.
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That:s right.
Unincorporated territories.
That:s true. Yes.

Okay.

Same advantage.

Okay. Now, the only purpose of going through
this exercise then, really, is to annex
unincorporated territory that would represent a
gain in tax revenues.

That:s true.

And that would be true for Black River-
Matheson?

Yes.
As well as Iroquois Falls.

That:s right. Otherwise we wouldn’t:t go
through with it.

Right. That:s the only purpose . ..

That:s right.
... for the exercise.

Gain additional assessment base.{

The Court wrote:

Alt is quite clear that the sole reason for the swap of
property was to obtain increased assessment through
the use of the double majority technique. It is argued
that thus, the only purpose of the restructuring
proposal was to gain assessment revenue.®

18

Barrick Gold Corporation et al. v. The Corporation of the Township of Black
River-Matheson et al., Ontario Superior Court of Justice, December 20, 1999.
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Nonetheless, the court reiterated its limited jurisdiction to review a

restructuring proposal on any grounds other than illegality:

Alt is my view that the Courts must be careful not to
second-guess policy decisions made by elected
officials. It may well be that residents who live in the
annexed territories receive no services in
compensation for their higher tax burden, but that
alone would not allow the Courts to interfere.@

The Court, however, did find a basis for quashing the municipal

restructuring by-laws:

AThe Legislature, however, could not have intended
the double majority provisions to be used to deny the
residents of the unorganized townships the right to
hold a meaningful vote contrary to the democratic
principles which are at the heart of the democracy. . .
. The Courts cannot sanction the efforts of the
municipality or indeed two municipalities to deprive
people of their vote by a trick.@

The Judge of the Superior Court (General Division), therefore, decided to

qguash the restructuring Order of the Minister.

Black River-Matheson appealed the decision of the Superior Court, but

was unsuccessful. The Court of Appeal reiterated the conclusion of the lower

court.

AMeehan J.zs conclusion that the Aland swap(@ was
nothing more than a means to circumvent gaining the
support of the electors in the Townships to the
proposed annexation is fully supported by the
evidence. By itself, the Aland swapf@ serves none of
the purposes of restructuring identified in s. 25.1 of
the Act. . . An exchange between municipalities of two
small pieces of property involving a net gain to one of
the municipalities of some $600 is hardly what the
Legislature could have had in mind in enacting s. 25.2
of the Municipal Act. The Aland swap@ was a device
used to permit Black River to annex the Townships
without seeking the approval of the electors in the
Townships.
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Even if one could describe the Aland swap( as
legitimate restructuring, there was no connection
between it and the annexation of the 450 square
miles encompassed in the Townships. Even on
counsel for the appellant:s submission, the two
transactions were joined in a single proposal solely to
allow Black River to annex the Townships without the
approval of a majority of the electors in the
Townships.

The restructuring proposal reflected in the by-law and
resolution of Black River was inconsistent with and
destructive of the policy underlying s. 25.2 of the
Municipal Act. It was nothing more than an attempt to
unilaterally annex the Townships under the guise of a
restructuring proposal. In the words of Lacourciere J.
in Re Municipality of Ottawa-Carleton and
Marlborough Township . . ., Black River tried:

>To accomplish indirectly that which
cannot be directly accomplished in the
manner provided by the legislature.-*°

Ultimately, an Order issued from the Superior Court directing that the
ratepayers in the former unorganized townships were entitled to a refund of all
taxes paid to Black River-Matheson since the date of the restructuring Order
together with interest.

CONCLUSION

There has been a radical change in the process and pace of municipal
restructuring in Ontario.

There are many reasons given by municipalities to support a restructuring
proposal: to gain efficiency savings and to gain assessment revenue are
recurring themes. The provincial government in Ontario has articulated an
aggressive policy in support of local restructuring as means of reducing the
number of politicians and reducing bureaucracy.

It is clear that the courts will not intervene to set aside an inadequate
restructuring proposal based on a review of the merits of the proposal.

Barrick Gold Corporation et al v. Her Majesty the Queen in Right of Ontario et al.
(2001), 57 O.R. (3d) 194 at 213 (C.A)
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The courts have established a non-interventionist approach to municipal
restructuring:

AConsiderable deference must be extended to elected
representatives undertaking what is a legislative

process . . . In my opinion, courts are not equipped
to micro-manage a process such as the restructuring
process ... To do so would result in the

judicialization of what was intended to be a political
process. (%

The courts will intervene if it is demonstrated that the political process was
illegal - a very difficult task.

Structural reform is a mantra of the Provincial Government. The
apparently politically desirable outcome is fewer politicians. Despite some effort
at functional reform by the Provincial Government (Who Does What), it is clear
that the pace and texture of municipalBprovincial functional reform does not
match the municipal structural reforms. As a consequence, many municipal
structures are ill fitted to their functional responsibilities. Moreover, as seen in
Greenstone and Black River-Matheson, when left to their own devices, municipal
politicians will distort the municipal structure to satisfy financial pressures with
undesirable consequences for individual ratepayers.

It is clear that the traditional considerations for and against municipal
restructuring such as whether or not there was a common community of interest
amongst the parts, and whether or not the parts would be fairly treated in the new
whole, have been abandoned.

The new restructuring considerations are how many politicians have been
eliminated and can the new municipality support provincially downloaded service
requirements on its existing assessment base. It is assumed in the new policy
considerations that restructuring brings cost savings and lower taxes. This has
not occurred.

The new municipal governmental system in the Greater Toronto Area
appears stillborn. There is no vision for the future.

The political failure to balance structural and functional reform has led to
unfair tax consequences for many ratepayers and a number of dysfunctional
municipal governments. The courts deference to the political process of
restructuring leaves aggrieved ratepayers only one recourse - the ballot box.

20 The Corporation of the Township of Bruce et al. and Minister of Municipal Affairs

and Housing for Ontario et al. (1999), 41 O.R. (3d) 309 at 320 (C.A.)
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